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JURISDICTION OF THE COURT OF APPEALS
This court has jurisdiction of this Petition for Review
pursuant to Article 8, §3 of the Utah Constitution; Utah
Code Ann.,§35A-4-508(8)(a),78A-4-103(2)(a),63G-4-403; and
Rule 14 of the rules of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW
Was my right of due process violated by the ALJ when he
denied my right to representation, by excluding my chosen
representative from the administrative hearing?
Did I commit fraud when I filed my claim for
unemployment benefits based on an incorrect understanding
of my final paycheck?

STANDARD OF REVIEW
I am challenging the exclusion of my chosen
representative by the ALJ and the Board’s decision that the
ALJ’s action did not cause harm. Utah Code Ann. §35A-4103(3)(a) provides that “Any individual claiming in any
proceeding before the department or its representatives or
a court may be represented by counsel or any other
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authorized agent.” The exclusion of my representative
violated my right to due process afforded me in the Utah
Constitution. (Article 1 §7)
The exclusion of my chosen representative caused
me harm or prejudice. In Angell v. Board of Review, 750 P.2d
611; 76 Utah Adv. Rep. 22; (1988 Utah Ct. App.) this court
held that exclusion of a chosen representative could cause
prejudice: “we cannot conclude to a reasonable certainty
that no prejudice resulted from the judge's improper
decision concerning petitioner's selection and utilization
of her representative.”
I am also challenging the decision of the ALJ and the
subsequent decision of the Board to affirm the ALJ’s fraud
decision. According to Utah Code Ann. §35A-4-405(5), all
three elements (materiality, knowledge, willfulness) must
be proved to establish an intentional misrepresentation
sufficient to constitute fraud (See also Utah
Administrative Code R994-406-401(1)). Utah Administrative
Code R994-406-402 states that “the Department has the
burden of proving each element of fraud and that it must be
established by clear and convincing evidence.”
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The only evidence offered by the Department was from a
colleague of the adjudicator that talked to me on 8.18.09.
Her testimony of our conversation or of misquotes of my
statements recorded by the adjudicator is hearsay. Utah
Administrative Code R994-508-111(2)&(3) states that:
“Hearsay, which is information provided by a source whose
credibility cannot be tested through cross-examination, has
inherent infirmities which make it unreliable.
Evidence will not be excluded solely because it is
hearsay. Hearsay, including information provided to the
Department through telephone conversations and written
statements will be considered, but greater weight will be
given to credible sworn testimony from a party or a
witness with personal knowledge of the facts.”

STATUTES AND REGULATORY PROVISIONS AT ISSUE
The statutes and rules which are determinative in this
matter are set forth verbatim in Addendum A, and include
the following:
Article I Section VII, Utah Constitution
§35A-4-103(3)(a), Utah Code Annotated
§35A-4-405(5), Utah Code Annotated
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§35A-4-508(8)(a), Utah Code Annotated
§63G-4-403, Utah Code Annotated
§78A-4-103(2)(a), Utah Code Annotated
R994-406, Utah Administrative Code
R994-508, Utah Administrative Code

STATEMENT OF THE CASE
A. Nature of the Case, Course of Proceedings, and
Disposition at Agency.
This is an appeal from an unemployment compensation
decision by the Workforce Appeals Board (Board) of the
Department of Workforce Services (Department).
On January 3, 2009, I filed a claim for unemployment
insurance benefits. On August 18, 2009 I received a phone
call from a Department representative who asked me some
questions about my claim. On August 19, 2009 a letter was
mailed to me from the Department entitled Notice of
Unemployment Benefit Overpayment. I disagreed with the
Department, so I appealed the Department decision to an
administrative law judge (ALJ). Shortly thereafter I
received from the department a pamphlet titled APPEALS OF
UNEMPLOYMENT DECISIONS How to Prepare for the Appeal
Hearing (emphasis in original, italics added)(See
Addendum C)I asked my husband to help me with the appeal
7

by acting as my representative. At the hearing the ALJ
excluded my husband from the hearing and I was left to
handle my claim without my chosen representative.(See
Addendum F 3:38-45, 4:1-14) The ALJ affirmed the decision
of the Department representative (See Addendum D). I
appealed the decision to the Workforce Appeals Board
(Board). In the appeal I stated that due process had not
been met because my chosen representative was excluded
from the hearing by the ALJ. (See Addendum G)The Board
recognized that during the hearing the ALJ had
acknowledged my husband as the representative and that
the ALJ had excluded my husband from the hearing. The
Board acknowledged this procedural error but could not
find any harm so they affirmed the decision of the ALJ.
(See Addendum E) I filed this Petition for Review with
the Court of Appeals seeking a review of the Board’s
decision.
B. Statement of Facts
On January 3, 2009 I filed a claim for Unemployment
Benefits. I did not make a false statement based on my
understanding of my last check.
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On August 18, 2009 I spoke with a Department
representative and answered questions concerning my
claim. On August 19, 2009 the Department sent me a Notice
of Unemployment Benefit Overpayment.
I appealed the decision to an ALJ and in advance of the
hearing receive a pamphlet titled APPEALS OF UNEMPLOYMENT
DECISIONS How to Prepare for the Appeal Hearing (emphasis
in original, italics added)(See Addendum C).
I chose to have my husband serve as my representative,
to help me present my case.

Before the day of the

hearing I called the Department to inform them that my
husband would attend and would act as my representative.
I was given the confirmation number of #172647 for that
request.
At the hearing I introduced my husband as my
representative. The ALJ excluded my representative from
the hearing.

My husband said that he was there to help

me as my representative and asked if he could stay and
help me. The ALJ said no that my husband had to leave
immediately but could possibly return later in the
proceeding. (See Addendum F 3:38-45, 4:1-26)
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I appealed to the Board and while they acknowledged the
ALJ’s procedural error they could not find harm to
justify remanding my case back for another hearing.

SUMMARY OF ARGUMENTS
All three elements (materiality, knowledge,
willfulness) must be proved to establish an intentional
misrepresentation sufficient to constitute fraud. The
standard of proof of fraud has not been met. The elements
of fraud have not been proven because there was not any
fraud in this case. The Board should have reversed the
ALJ’s decision concerning fraud overpayment and downgraded
the decision to a class receivable overpayment.
My right to due process and to representation of my
choosing was violated. The ALJ’s exclusion of my
representative was arbitrary and capricious. The
acknowledgment of procedural error by the Board coupled
with their inability to find harm demonstrates that they
have erroneously interpreted or applied the law that allows
me the right of representation before the Department. (Utah
Code Ann. §35A-4-103(3)(a))
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In order to eliminate any possible prejudice, the Board
should have remanded my case back to another ALJ for
another hearing.

ARGUMENT
POINT I
THE ADMINISTRATIVE LAW JUDGE EXCLUSION OF MY
REPRESENTATIVE WAS ARBITRARY AND CAPRICIOUS.
The Appeals of Unemployment Decisions Guide, mailed to
me by the department prior to the appeal hearing, states
that I “have the right to have a representative, who may or
may not be a lawyer, help you at the hearing….you are
allowed to have someone help you prepare and present your
case” (See Addendum C pg. 7). The pamphlet is paraphrasing
Utah Code Ann. §35A-4-103(3)(a)which states: “Any
individual claiming in any proceeding before the department
or its representatives or a court may be represented by
counsel or any other authorized agent.” I chose to have my
husband serve as my representative and help present my
case.

Prior to the hearing and per the instructions in the

pamphlet, I called the department to inform them that my
11

husband would attend as my representative. I was given the
confirmation number of #172647 by the Department.
In the beginning of the hearing the ALJ asked if I had
any witnesses participating and I answered that my husband
was there as my representative. A few minutes into the
hearing the ALJ began the testimony portion of the hearing
by first asking that my husband be excused from the room.
My husband said that he was there to help me as my
representative and then asked if he could stay and help me.
The ALJ said no that he had to leave immediately but he
might be able to return if it was decided that he could
provide testimony.

Near the end of the hearing the ALJ

asked if my husband would add any different testimony to
what I had said. I responded probably not; the ALJ then
ended the hearing.
I was thrown by the last minute change of the ALJ
excluding my representative. I prepared for my hearing with
my chosen representative. Additionally, I had prepared for
my hearing with the knowledge that my representative would
handle the questioning of the Department representatives
and would help me present my case to the ALJ. I was very
nervous about talking to a judge and I was mortified that
12

the Department had accused me of fraud. I was not
comfortable representing myself in the hearing; however, I
was hesitant to question the ALJ, fearing a negative
decision from him if I demanded to have my representative
present. I was very confused in the beginning of the
hearing because the ALJ acknowledged that my husband was
there as my representative and then a few minutes later
excused him from the room. (See Addendum F 1:24-38, 3:3845, 4:1-28)

POINT II
THE WORKFORCE APPEALS BOARD HAS ERRONEOUSLY
INTERPRETED OR APPLIED THE LAW WHEN THEY FOUND
NO HARM IN THE EXCLUSION OF MY REPRESENTATIVE
The Workforce Appeals Board acknowledges this
procedural error. Quoting from their decision dated
December 10, 2009: “Then the Claimant argues that she
wanted to have her husband represent her at the hearing,
and the Administrative Law Judge excluded the Claimant’s
husband from the hearing. In reviewing the record it is
clear at the beginning the Claimant does explain to the
Administrative Law Judge that her husband will be her
13

representative. The Administrative Law Judge acknowledges
that, but then does not have the husband act in the
capacity of a representative.

After admitting the exhibits

into evidence, the Administrative Law Judge excuses the
husband on the basis he does not want his testimony to be
tainted, forgetting that the husband is the representative.
While this is a procedural error, the Board cannot find
any harm that would justify remanding this case back to the
Administrative Law Judge.” (See Addendum E pg3)
I cannot understand how the Board could reason that the
ALJ’s actions did not do me any harm. I was completely
thrown by the ALJ’s exclusion of my representative. I had
taken great comfort in the pamphlet’s directions that I
could have someone help me in the hearing. My
representative had spoken with another Department
representative about my claim and was surprised to find a
completely different determination than the one given by
the first representative. My representative had prepared
questions for the Department representative concerning
their decision and the apparent inconsistencies with the
documents sent to me. I was depending on my representative
to ask the questions and take notes. Without him in the
14

hearing I felt lost and had difficulty concentrating and
answering the ALJ’s questions. The record of the hearing
clearly shows that I was nervous and scattered during the
ALJ’s questioning. (See Addendum F pg 4-16)
In Angell v. Board of Review, 750 P.2d 611; 76 Utah
Adv. Rep. 22; (1988 Utah Ct. App.) this court stated: “The
instant problem is strictly one of the Department's own
making and the rights involved are substantial ones.
Accordingly, any doubts about whether petitioner was
prejudiced should be resolved in her favor.”

POINT III
INSUFFICIENT EVIDENCE TO SUPPORT FRAUD FINDING
I disagree with the decision of ALJ that my
unemployment claim filing was fraudulent. According to
section 35A-4-405(5), all three elements (materiality,
knowledge, willfulness) must be proved to establish an
intentional misrepresentation sufficient to constitute
fraud. R994-406-402 states that the Department has the
burden of proving each element of fraud and that it must be
established by clear and convincing evidence.
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The Judge

claims that all three elements of fraud were established by
the evidence presented; I disagree.
Materiality:

No facts offered into evidence

established materiality.

No admissible testimony was

provided showing that I made a false statement or omitted
material facts.

Instead, the only relevant and admissible

evidence showed that I was not aware of any vacation pay
available to me. I had believed my PTO balance to be
depleted due to an illness (mono) during the summer and a
short vacation during the fall. My checks were direct
deposited and the check stub was stored on a company
website. I don’t handle the finances in our family so I
never knew when my check was deposited or the amounts or
balances of my deductions or benefits. At the time, I was
juggling kids and a fulltime job with demanding project
timelines; consequently, I was never aware of the details
of my pay or benefits. Furthermore, I misunderstood
information from a company manager. I was told that due to
the reduction in force I would receive a check for my nine
years of service to the company. I understood that check to
be a bonus for my dedicated, loyal service.

In addition, I

was told that I would finish my current project and work
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until the end of the year. She told me that after my last
day I would qualify for unemployment and encouraged me to
file right away.
Knowledge:
knowledge.

No facts offered into evidence show

The evidence received by the ALJ showed that my

employer did not classify the pay as severance or vacation
pay. This is supported by the fact that I was encouraged to
file for unemployment and that my former employer did not
challenge such filing. As I have stated, I understood my
last check to be a bonus for my work not a separation
check.
Willfulness:

No facts offered into evidence show

willfulness. The only evidence before the ALJ showed
inadvertent error on my part, not willfulness. As noted
above, I was unaware that I received any vacation (PTO) pay
and I did not understand my check to be severance.

There

was no evidence offered to dispute my testimony. Second,
the ALJ did not cite any evidence nor did I hear any
presented by the Department that demonstrated any intent to
evade, defraud or to willingly or knowingly misrepresent
information. The only testimony offered by the Department
was from a colleague of the adjudicator that talked to me
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on 8.18.09. Her testimony of our conversation or of
misquotes of my statements recorded by the adjudicator is
hearsay. Utah Administrative Code R994-508-111(2)&(3)
states that: “Hearsay, which is information provided by a
source whose credibility cannot be tested through crossexamination, has inherent infirmities which make it
unreliable.
Evidence will not be excluded solely because it is
hearsay. Hearsay, including information provided to the
Department through telephone conversations and written
statements will be considered, but greater weight will be
given to credible sworn testimony from a party or a
witness with personal knowledge of the facts.”
The Appeals of Unemployment Decisions Guide (See Addendum C
pg. 8) states that “no finding of fact or decision may be
based solely on uncorroborated, hearsay evidence. Hearsay
evidence carries less weight and credibility than does
firsthand testimony, especially if the other party disputes
that information.” The guide further advises to not “rely
upon documents or representatives who have no firsthand
knowledge of events.”
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CONCLUSION
The ALJ’s decision to affirm fraud is incorrect. The
standard of proof of fraud has not been met. The elements
of fraud have not been proven because there was not any
fraud in this case. The ALJ or the Board should have
reversed the ALJ’s decision concerning fraud overpayment
and downgraded the decision to a class receivable
overpayment.
I respectfully ask this Court to reverse the
Department’s fraud decision for the reason that the
Department has erroneously interpreted or applied the law.
The ALJ’s exclusion of my representative was arbitrary
and capricious. My right to due process and my right to
representation were not afforded to me. In Angell v. Board
of Review, 750 P.2d 611; 76 Utah Adv. Rep. 22; (1988 Utah
Ct. App.) this court held that “any doubts whether
petitioner was prejudiced should be resolved in her
favor…we cannot conclude to a reasonable certainty that no
prejudice resulted from the judge’s improper decision
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concerning petitioner’s selection and utilization of her
representative”.
If this Court will not reverse the Department’s fraud
decision then I respectfully ask that this Court rule like
they did in Angell v. Board of Review:”Accordingly, the
Board's decision is reversed and the matter remanded for a
new hearing, at which petitioner may have the benefit of
representation of her choice. To assure that petitioner is
not indirectly prejudiced by the administrative mistake
which necessitates a new hearing, and because the entire
proceeding to date must be regarded as tainted, such
hearing shall be held before a different administrative law
judge and the record of the prior hearing shall in no way
be used at that hearing or otherwise utilized in the
reconsideration of her claim.”
Respectfully submitted this 2nd day of April, 2010.

Kristy Smith
Petitioner, Pro Se
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